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IN THE UTAH COURT OF APPEALS

NICHOLAS JOHN ROBERTS,
Plaintiff/Appellant,

])

APPELLANT'S BRIEF

;
Case No. 920242-CA

vs.

]

MARY ANN ROBERTS (SADLER),

]

Defendant/Appellee.
STATEMENT OF JURISDICTION
Jurisdiction is conferred on this Court pursuant to Article
VIII, Section 5 of the Utah State Constitution and §78-2A3(2)(h) of Utah Code Ann, (1953 as amended).
STATEMENT OF ISSUES
1. Plaintiff/Appellant, Nicholas John Roberts (hereinafter
"Appellant") and

the Defendant/Appellee, Mary Ann Roberts

(Sadler), (hereinafter "Appellee") were divorced on or about
March 1, 1984.

(A copy of the Decree of Divorce is attached

hereto as Exhibit "A").
2.

The Decree of Divorce was entered by default, the

parties having stipulated to the resolution of issues between
them.

(See Exhibit "A")
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3.

The Decree of Divorce provided in relevant part as

follows:
That the Defendant is awarded the sum of
$175.00 per month per child for a total of
$350.00 per month as and for child support
and Plaintiff allowed to claim both
children for purposes of Federal and State
Income Tax. (See Exhibit "A").
4.

Appellant, subsequent to the entry of the Decree of

Divorce, remarried and had one child born as issue of that
marriage, which child resides in the home of Appellant.
5.

In September, 1990, the Appellant filed a verified

Petition for Modification of Decree of Divorce, in which he
requested that the Decree of Divorce be modified such that he be
awarded custody of the parties' minor children.

(Court record

pp. 71-85).
6. The Appellant's request for modification was based upon
an evaluation performed by Dr. Ellis H. Landau on the parties'
minor children.

(A copy of Dr. Landau's evaluation is attached

hereto as Exhibit "B"). (Court record pp. 75-85).
7.

The Appellee filed an Answer and a Counterclaim to

Petition for Modification in which she requested that the child
support be increased and that she be awarded the income tax
exemptions.

(Court record pp. 90-93).

8. The parties resolved the modification of custody issue
by stipulation.

Accordingly, the only issue remaining for the

trial court to resolve was the Appellee's request that the
Decree of Divorce be modified and that she be awarded an
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increase in child support and the right to claim the parities'
minor children as deductions for both Federal and State income
tax purposes.
9. The trial court at a hearing where the trial court did
not take testimony or evidence, only the proffer of the parties'
attorneys, ruled that child support should be increased, and
that

the Appellee was

entitled

to claim

the

income tax

deductions for the minor children for Federal and State income
tax purposes.

A copy of the trial court's Minute Entry is

attached hereto as Exhibit "C". (Court record p. 142). A copy
of the trial court's Order of Modification is attached hereto as
Exhibit "DM.

(Court record pp. 146-152).
STATEMENT OF THE ISSUES AND
STANDARD OF REVIEW

The issues presented for this Court are as follows:
1.

The trial court abused its discretion in failing to

take into account the provisions of Section 78-45-7.2 of the
Utah Code Ann, when it modified the Decree of Divorce and
increased the child support obligation to be paid by the
Appellant to the Appellee.
2. The trial court committed a reversible error by failing
to enter Findings of Fact and Conclusions of Law supporting its
order modifying the Decree of Divorce.
3.

There were not material or substantial changes of

circumstances sufficient to warrant the modification of the
Decree of Divorce.
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The issues involved concern the modification of a divorce
decree and are a matter of equity.

Therefore, it is the duty

and prerogative of the Appellate Court to review both the facts
and applicable law.
DETERMINATIVE STATUTES
Section 78-45-7.2(4)(a) of the Judicial Code determines a
number of the

issues of this appeal.

Section

provides, in relevant part:
(4)(a) Natural or adoptive children of
either parent who live in the home of thatparent and are not children in common to
both parties may, at the option of either
party, be taken into account under the
guidelines in setting or modifying a child
support award as provided in Subsection
(5).
(b) Additional worksheets shall be
prepared that compute the obligation of the
respective parent for the additional
children. The obligations shall then be
subtracted from the appropriate parent's
income before determining the award in the
instant case.
(5) In a proceeding to modify an
existing award, consideration of a natural
or adoptive children other than those in
common to both parties may be applied to
mitigate an increase in the award, but may
not be applied to justify a decrease in the
award.
(6) With regard to child support
orders, enactment of the guidelines and any
subsequent
change
in the
guidelines
constitutes a substantial or material
change of circumstances as a ground for
modification of a court order, if there is
a difference of at least 25% between the
existing order and the guidelines. With
regard to IV-D cases, the office may
request modification in accordance with the
requirements of the Family Support Act of
1988, Public Law 100-485, no more often
than once very three years.
4

78-45-7.2

STATEMENT OF THE CASE
This is an appeal from the Order Modifying Decree of
Divorce of the Third Judicial District Court, Salt Lake County,
State of Utah, Judge Pat B. Brian presiding.
SUMMARY OF ARGUMENTS
1. Section 78-45-7.2 provides that the natural or adoptive
children of either parent who live in the home of that parent
and are not in common to both parties, may, at the option of
either party, be taken into account under the guidelines in
setting or modifying a child support award.
The Appellant, pursuant to this election, prepared the
"Worksheet to Determine Father's Obligation to Children in his
Present Home" and submitted this worksheet to the Court.

(A

copy of Appellant's worksheet is attached hereto as Exhibit
"E").

The trial court, notwithstanding the provisions of

Section 78-45-7.2, refused to take into account Appellant's
support obligation to his natural child born as issue of his new
marriage and modified the award of child support to be paid by
Appellant.

(Court record).

The trial court abused its

discretion in modifying the child support award when it failed
to consider the Appellant's obligation to his natural child not
in common the parties hereto.
2.

When the amount of child support to be paid by

Appellant is properly computed, using the worksheets as required
by Section 78-45-7.2, the calculations demonstrate that there
has been no material or substantial change of circumstances.
5

Accordingly, the trial court abused its discretion in modifying
the Decree of Divorce.
3.

The trial court failed to enter Findings of Fact to

support the modification of the child support award.

The

modification of the Decree of Divorce without the entry of
Findings of Fact is a reversible error.
ARGUMENT
POINT I
THE TRIAL COURT ERRED IN FAILING
TO APPLY THE PROVISIONS OF §78-45-7 .,2
OF THE UTAH RULES OF CIVIL PROCEDURE.
A.

Section 78-45-7.2 of the Utah Rules of Civil

Procedure provides as follows:
(a) The natural or adopted children of
either parent who live in the home of that
parent and are not children in common to
both parties may at the option of either
party be taken into account under the
guidelines setting or modifying the child
support award, as provided in subsection
(5). (Emphas is added).
(b)
Additional worksheets shall be
prepared that compute the obligation of the
respective parents for the additional
children.
The obligation shall then be
subtracted from the appropriate parent's
income before determining the award in the
instant case. (Emphasis added).
(5) In a proceeding to modify an existing
award, consideration of natural or adopted
children other than those in common to both
parties may be applied to mitigate an
increase in the award but may not be
applied to justify a decrease in the award.
(Emphasis added).
In the present case, the Appellant remarried subsequent to
the entry of the Decree of Divorce. At the time the Appellee
6

sought modification of the Decree of Divorce one child had been
born as issue to the Appellant, which child resides in the home
of the Appellant.
The Appellant elected to take into account, pursuant to
Section 78-45-7.2(4)(a), his support obligation for his natural
child residing in his present home.

The Appellant supplied to

the Court worksheet which computed his child support obligation
for his child of his present marriage.

His child support

obligation for his present child was then subtracted from the
Appellant's income in the child support worksheet, which was
provided to the Court.

(See Exhibit "E" attached hereto). The

calculations made, pursuant to the guidelines, demonstrate that
the base child support to be paid by the Appellant to the
Appellee is $354.00.

The trial court, however, modifies the

Decree of Divorce and increase the Appellant's child support
obligation to $424.00 per month.

(See Exhibit "D").

Appellant acknowledges that as a general rule the Appellant
Courts accord considerable deference to the judgment of the
trial court and that the trial court judgment will not be
disturbed unless the trial court abuses its discretion or
misapplies the principles of law. See Stettler v. Stettler, 713
P.2d 699 (Utah 1985); Wiese v. Wiese, 699 P.2d 700 (Utah 1985).
In the present case the trial court misapplied the law in
failing to take into account the Appellant's child support
obligation for his natural child of his present marriage as
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calculated pursuant to the child support guidelines of the
State.
B. The legislative history of Section 78-45-7.2(4)(a)
of

the

Utah

Rules

of

Civil

Procedure

demonstrates

the

legislature's intent for the Court to take into account a
parties obligation for the natural or adopted children who live
in the home of the parent.

Prior to the 1990, Section 78-45-

7.2(a) provided as follows:
A noncustodial parent's obligation to
provide child support for natural born or
adopted children of a second family arising
subsequent to the entry of an existing
child support order may not be considered
to lower the child support awarded to the
first family in the existing order.
Section 78-45-7.2(4)(a) was amended in 1990.

It now

provides, as referenced above, that the natural or adopted
children of either parent who live in the home of that parent
and are not children in common to both parents, at the option of
either party, may be taken into account in calculating child
support obligations.

Clearly it was the legislature's intent

that the natural and/or adopted children of a second family be
taken into account in computing child support. The trial court,
in

failing

to

take

into

consideration

the

Appellant's

obligations for his present child, pursuant to the provisions of
Section 78-45-7.2 as amended, abused its discretion when it
modified the child support provision of the Decree of Divorce
and its ruling should be reversed.
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C. It has been held that it is proper for the trial court,
when considering a petition to modify a decree of divorce, to
consider obligations of the parties which were incurred since
the decree of divorce was entered.

See Openshaw v. Openshaw,

639 P.2d 177 (Utah 1981); Lord v. Shaw, 682 P.2d 853 (Utah
1984).

In Openshaw, it was held that the wife did not show a

substantial change of circumstances sufficient to justify an
increase in child support despite evidence of an increase in the
husband's income, the increase of the cost of living, and the
increased needs of the children as they became older in view the
husband's

remarriage

and his responsibility

to

his step-

children, the increased cost of living affecting him, and his
support of three older children who were living with him in his
subsequent marriage.
The

trial

court

failed

to

consider

the

Appellant's

obligations at the time the Decree of Divorce was modified. As
such, the

trial

court's

Order

of Modification

should be

reversed.
D.
equity.

Modification of a decree of divorce is a matter of
Stettler v. Stettler, 713 P.2d 699 (Utah 1985).

The

trial court's ruling is both unfair and inequitable by failing
to take into account the Appellant's obligation to support his
natural child. The trial court effectively made it impossible
for the Appellant to support his natural child from his current
marriage

in the amount consistent with the Child

Guidelines.
9

Support

Clearly this inequity should not be tolerated. As such, it
was an abuse of the trial court's discretion since it fails to
take into account Appellant's obligation to support his natural
child of his new marriage in a manner consistent with his
support obligation to his children of his first marriage.
POINT II
THE TRIAL COURT FAILED TO ENTER
FINDINGS OF FACT AND CONCLUSIONS
OF LAW SUPPORTING ITS DECISION.
In the case of Stoddard v. Stoddard, 642 P.2d 743 (Utah
1982) it was held that the trial court's failure to enter
findings of fact and conclusions of law supporting an order
modifying a decree of divorce by increasing the amount of child
support of the husband was a reversible* error.

(U.S.C.A. 1953,

30-3-5 Rules of Civil Procedure Rule 52(a)).
The District Court failed to enter Findings of Fact and
Conclusions supporting its Order Modifying the Decree of Divorce
increasing the child support obligation of the Appellant.
Furthermore, in this case, the trial court based its
increase on child support due from the Appellant solely on the
basis of the child support guidelines. In the case of Pur fee v.
Pur fee, 796 P.2d 713 (Utah App. 1990), this Court held that
where the trial court based an increase of child support award
solely on the advisory amounts provided by the 1988 guidelines,
the trial court abused its discretion in failing to enter
sufficient findings of fact to support the child support order.
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Since the trial court entered no findings of fact or
conclusions or law, as a matter of law, the trial court's
decision increasing the amount of child support should be
reversed.
POINT III
THERE HAS NOT BEEN A CHANGE IN
CIRCUMSTANCES SUFFICIENT TO
MODIFY THE DECREE OF DIVORCE.
Before a trial court modifies a decree of divorce, it must
first determine that a substantial change of circumstances
occurred

since

the divorce

decree, which

contemplated within the decree itself.

change was

not

Ostler v. Ostler, 789

P.2d 713 (Utah App. 1990).
In the present case, there has not been a substantial
change of circumstances.

The Decree of Divorce provided that

the Appellant was to pay $350.00 per month.

The Appellant, at

the time of the modification, pursuant to the Child Support
Guidelines and taking into account his support obligation to his
child of his new marriage, had a child support obligation to the
Appellee of $354.00.

(See Exhibit "E").

Clearly there was not

a substantial change in circumstance sufficient to justify the
modification of the Decree of Divorce.

As such, the trial

court was not justified in modifying the Decree and awarding to
the Appellee the child income tax deductions.
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CONCLUSION
The trial court abused its discretion in failing to
consider the provisions of child support pursuant to Section 7845-7.2, Utah Code Ann, when it modified the Decree of Divorce.
The trial court committed a reversible error when it failed to
enter Findings of Fact and Conclusions of Law to support the
modification of the child support order.

Finally, it was an

abuse of discretion by the trial court to order a modification
of the Decree of Divorce where there was neither a material or
substantial change of circumstance.
WHEREFORE,

Appellant

requests

that

the

Order

of

Modification of the Decree of Divorce be reversed and this
matter remanded to the trial court.
DATED this

©ember, 1992.

ROBERT W. HTJGHB&
Attorney for Plaintiff/Appellant

CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the foregoing
Appellant's Brief to Hollis S. Hunt, Suite 200, 243 East 400
South, Salt Lake City, Utah
^J?/

84111, postage prepaid, this

day of December, 1992.

roberobe.brf
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EXHIBIT "A"

FILED WCtEWCSXtfiFICE
Salt Lske County Utah

MAR

XJOS^WT'C. FRATTO, JR.
Attorney for Plaintiff
Metropolitan Law Building
431 South 300 East #101
Salt Lake City, Utah 84111
Telephone: 322-1616

61984
puty Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
COUNTY OF SALT LAKE, STATE OF UTAH
NICHOLAS JOHN ROBERTS,
Plaintiff,

DECREE OF DIVORCE

-vsCivil No. D-83-4535

MARIANNE ROBERTS,
Defendant,

The above entitled matter having come on for hearing before
the Honorable David B. Dee, a Judge of the Third Judicial
District, on the 1st day of March, 1984; the plaintiff having
been present and represented by his attorney, JOSEPH C. FRATTO,
JR., and the defendant not being present or represented by her
attorney it appearing to the court that the defendant has
executed Entry of Appearance and Waiver; and the plaintiff having
testified to matters set forth in his Complaint, and the court
being fully advised in the premises, and having made and entered
its Findings of Fact and Conclusions of Law,
NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1.

That plaintiff is hereby awarded a Decree of Divorce

from defendant on the grounds of mental cruelty which Decree
shall become final and absolute upon entry.

-1-
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2.

That defendant is awarded the care, custody and con-

trol of the minor children of the parties subject to plaintiff's
reasonbable and liberal rights of visitation.
3.

That defendant is awarded the sum of One Hundred Seventy-

Five Dollars ($175.00) per month per child for a total of Three
Hundred Fifty Dollars ($350.00) per month as and for child
support and plaintiff allowed to claim both children for purposes of Federal and State income tax.
4.

That no alimony is awarded either party.

5.

That plaintiff is awarded the sum of Seven Thousand

Dollars ($7,000.00) from defendant from the sale of property
at 733 East 3900 South, Salt Lake City, Salt Lake County,
State of Utah, payable to plaintiff in the month following
said sale; and said amount is to be applied to debts and
obligations as hereinafter required if they have not been previously discharged by plaintiff and notice sent to defendant
by plaintiff informing her of their discharge.
6.

That plaintiff is required to maintain medical and

dental insurance which he receives from Salt Lake County for
the use and benefit of said minor children; and that all medical
and dental bills and expenses not covered by said insurance
should be divided equally between plaintiff and defendant and
each required to discharge one half {%) thereof.
7.

That plaintiff is awarded the 1979 Ford Bronco and

defendant is awarded the 1981 Ford Mustang automobile.
8.

That all property including furniture, furnishings,

-2-
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fixtures, appliances and personal effects is awarded to that
party in possession and as previously agreed.
9.

That each party is awarded their interest in their

retirement account and the other party shall take nothing
thereby.
10.

That plaintiff is required to discharge the following

debts and obligations and to hold defendant harmless from the
same.

11.

a.

ZCMI $300.00

b.

Utah State Credit Union $3,500.00

c.

Sears $200.00

d.

VISA $500.00

e.

MasterCharge $900.00

f.

Firestone Tires $50.00

That defendant is required to discharge the obligation

with Merchandise World of $600.00 and hold plaintiff harmless
from the same.
12.

That each party is required to pay their own attorneys

fees and costs incurred in this matter.
DATED this

£>

day of

^ffljU^Jl^

, 1984.

BY THE COURT:

DftVID B . DEE, J u d g e
r
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MAILED a copy of the foregoing Findings of Fact, Conclusions
of Law and Decree of Divorce, postage prepaid, to Marianne
Roberts, 6727 South 100 East, Midvale, Utah, 84047.
This

Co

. 1984.

day of

-h-
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EXHIBIT "B"

/filiated
sycliotherapists
k o i e n l KMw:k't*'l I C S W
WK:KG l u m l * * i l . U S W
tllioM D. l a n d a u . HvO.
UmjtfiL Nubon. I . C S W
Laun M. Chid&sltM. I C t> W
Kolhy Kriowiroii. L C *J W

TO:

WHOM IT MAY CONCERN

FROM:

Dr. Elliott D. Landau, Ph.D.

RE:

Evaluations of Preferred Parent of Nick & Michael
Roberts

At the request of Attorney Robert W. Hughes, 50 West Broadway,
Suite 1000, Salt Lake City, Utah, 84101, I undertook the
evdJuaUoii of two male children: Michael Roberts, age seven (7),
entering the Second Grade, and Nick Roberts, age eleven (11),
entering the Sixth Grade, for the purposes of Mr. Hughes' client,
Corporal Nick Roberts of the Salt Lake County Sheriff's Office.

As 1 understood Mr. Hughes request, it was for the purpose of
determining whether or not he had ample, reasonable or
overwhelming grounds for undertaking his client's desire to have
the custody of his two male children born of the marriage of Mary
Ann Roberts and Nicholas Roberts, which marriage terminated in
djvoice a few years ago.

3760 SOUIH HIGH! AND DRIVE

SUITE 200

SAtT LAKE CITY. UTAH 84106

(801) 273-3990

Ihuiiipy iji»J • otiifei-lifujlot i:htkii<fit. odoUtocuni*. ond udulK in ^dividual, family. & group, including hypnolhwapy a n d custody evolufiUiOO t*j

c

I determined that 1 would administer the Bricklin Perceptual
Scales to both boys, and the Bricklin Perception of Relationships
Test to the younger boy (by Barry Bricklin, Ph.D., published by
the Village Publishing Company in Furlong, PA, 1984).
Appendix C.)

(See

The Bricklin Perceptual Scales is essentially non-

verbal information on a child's perception of both his biological
parents in four major areas:

the perception of each parent's

competence, supportiveness, follow-up consistency and possession
of admirable personality traits.

Specifically, the child

responds to 64 questions, 32 of which pertain to his mother and
32 to his father.

Each question is printed on a separate card

measuring 3-1/2" x 8-1/2" (see Appendix A, a photocopy of one of
these cards).

The examiner presents each child with a question on a card, as
per Appendix A, and the child is asked to use the black line
which is on the reverse side of the question card (see Appendix
A-i) and poke a hole with a stylus somewhere along the line from
one end wliere the words very well are printed, and the words not
so we3 J. are printed on the opposite side.

The child responds

verbalJy first, but not prolifically, then non-verbally when he
pokes tike stylus.

When he punches a small hole with a stylus,

bricklin believes that it reflects the child's non-verbal
unconscious assessment of either Mom or Dad in the area covered
by the question.

2

An examination of the black line on the reverse side of the
question card is numbered from number 1 on the far right to 60 on
the far left.

When the child pokes a hole somewhere on that

black line, that hole is poked through a column with a number so
that, for example, if the child pokes a hole for very well, the
parent will be assigned 60 points; if the child on the other hand
poked a hole at the very end of not so well, the parent will be
assigned 1 point.

One of the significant aspects of the Bricklin Perceptual Scales
Child Perception of Parents Series is that the examiner's
opinions or feelings or interpretations of the child 1 s attitudes
and perceptions is virtually zero.

This means, therefore, that

if the examiner wished to bias or skew the results of the test in
favor of either the mother or the father, he would have an
especially difficult time because the questions are already
preprinted and the scores which are unknown to the child are free
of examiner bias.

To further buttress the statement that examiner bias is
minimized, this professional employs a licensed psychometrist
(namely, HuimLa J«jnis, who has a Master's Degree and is certified
in

school psychology; home address:

iidlL Lake City, Utah, 84121).

2416 East Nantucket Avenue,

Ms. Janis administers, scores and

evaluates the test, independent of my ever seeing, observing or
JntetpieIing the test in any form, shape or manner, so that
3

neither parent can in any way claim that I was, for some reason
or another, biased in the evaluation of the Bricklin Perceptual
Scales.

Renata Janis, now finishing her Ph.D. in psychology in

Canada, has done this for me numerous times.

Ordinarily, she has

never met the children or their parents prior to administering
the tests, nor does she know any of the details of the case.
job is to administer the Bricklin Test and score it.

Her

For each

child tested on the Bricklin, Renata Janis gives me two things:
a Bricklin Perceptual Scales Scoring Summary (which is in
Appendix B ) , and a Bricklin Perceptual Scales Scoring Form and
her own summary on page 3 of the materials entitled, "Bricklin
Perceptual Scales."

These three pages not only observe the child

taking the test, but give us the actual scores on each item and
also give a clinical interpretation of scores for each child's
perception oi: his or her parent.

This document entitled

"brickJin Perceptual Scales" (also available as Appendix C) is
diiiexcnt than the scoring summary in that it is a much more
ciJnicdL inteipretation.

In the case of: the Roberts boys, the same test given
independently without the other child present, was administered
on July 3J, 1990 in my office at 3760 S. Highland Drive, Salt
Lake City, Utah, 04106*

Complete audio recordings of everything

that was said or done with these boys during the testing
pLoceduies aio also available to the Court.

4

The tour larger areas of perception items, that is, competency,
supportiveness, follow-up consistency, and admirable character
traits are considered by most family authorities in the field to
be the four most important areas of competence that one would
wish to use in order to make some recommendation about which
parent would be considered the better for a particular child's
primary caretaking (or custodial) parent (hereinafter,
represented by the initials "PCP").

Rather than burden the Court with every one of the scoring cards
and the answexs, all are available, both the materials themselves
and the recording of the test being administered at the time of
its administration, wherein the Court can hear, for example, the
examiner and the replies of the children.

RcfoLofico is now made to the scoring summary (Appendix B ) , only
for the purpose of this evaluation, indicating the Perception of
?.9mI)t?..V?.l.lSr.y which is detailed in the eleven sub-categories.
are:

These

(a) the ability to solve ownership problems; (b) the

ability to be a reliable source of information; (c) the ability
to communicate clearly; (d) the ability to cope with emergencies;
(e) assertlveness; (f) the ability to argue constructively; (g)
the ability to help solve a school subject problem; (h) the
abiLity to help with everyday medical problems; (i) the ability
to help deal with a "bully"; and, (j) leadership skills.

5
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Perception of Supportiveness.
they are:

There are also eleven items, and

(a) patience; (b) degree of love; (c) ability to help

the child deal with new situations; (d) ability to help the child
calm down; (e) ability to recognize the child's needs; (f)
ability to produce feelings of security; (g) ability to help the
child cope with fears; (h) ability to help the child cope with
fears; (i) ability to help the child deal with new situations;
(j) ability to create the feeling of confidence; and, (k) ability
to be a patient listener.

The third major category is Perception of Follow-Up or
Consistency,, in which there are three items:

(a) enforcing

homework assignments; enforcing bedtime limits; and (c) enforcing
household chores.

Finally, there ate seven items under Perception of Admirable
y.k.^^.^L^.V-..T£^j-.Vl?'

anc

* these specifically are:

(a) ability to

ke«o promises; (b) trustworthiness in specific areas; (c)
trustworthiness in different areas than in (b); (d) degree of
altruism; (e) enjoyment of other people's company; (f) ability to
accept criticism; and (g) ability to maintain a positive mood.

Liach of the numerical scores which the child punches for each
parent for each competence, or supportiveness, or consistency or
character trait is added up, and a total score is given based
upon t)i is summation of these points.

The parent with the highest

6
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number of points under each child perception of parent series is
judged to be the "winner", or, to put it another way, is
considered to be better able to be a particular child's primary
custodial parent (PCP).

The reader of this report is asked to review Appendix B-2, marked
"Scoring Summary", Bricklin Perceptual Scales of Nick Roberts,
111.

Starting with the fact that there are 32 items, notice that

for Nxck Roberts, III, his mother was not assigned more points
than the father in any one of the 32 items, while the father was
chosen in 31 of the 32 items with only one item tied.

Under

Perception of Competency, notice M:0/11, meaning the mother was
not chosen on any of the eleven items; F:10/11, where the father
was chosen in ten of eleven items, and tied in one; 1/11, where
tho lather and mother were tied on one of the eleven items.

Moving down to the bottom of page 1 of the Bricklin Perceptual
bCdJtii), under Pei caption oi Supportiveness, the mother, according
to the perception ol her eleven year old son was not selected
even one time in all of the eleven items.

The father was

L»elts<_;ted every time on each of the eleven items.

On p<j<je 2,

the Perception of Follow-Up Consistency, the mother

waij selected by N Lck 0/3, or no times out of the three items.
The father was selected 3/3, ox three times out of the three
i t einij .
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Finally, at the top of page 2, the Perception of the Admirable
Character Traits, the mother was chosen no times out of the seven
items, the father seven times for the seven items.

Page 3 contains some very interesting information.

Of the total

points which is underlined, Renata Janis says "Dr. Bricklin
suggests that if the score on any one category is less than 800,
bricklin (in his manual) suggests, "Looking for signs of early or
continuing deprivation"."

Further notice that the total number

of mother points for Nick is 406; for the father, points total
1.732 with a point difference score of 1,326.

Mrs. Jdnis' summary with the father was the "father was the overwhelming preferred parent."

The traits of competency,

supportiveness, follow-up consistency, and admirable* character
tuitij aJ e absolutely clear and unbiased in this examiner's
opinion.

Having used this test consistently since 1984, this is

the moot auiioub imbalance ot scores I have yet seen, and it
points to a serious urgency, namely, that with Mary Ann Roberts
hcoiiiuj well below 000, it is likely that the mental health of
htji bon, fNlJck, Jt> now, has been, and will be seriously
oompLomroed by Nick being with his mother any longer.

Mjchnel Roberts, age seven, was also given the Bricklin
1'ei.ceptual Scales, which scores are in Appendix B-l.

In addition

to that, because of Mike's young age, the examiner decided to ask
0

Mrs. Janis to administer the Bricklin Perception of Relationships
Test, called PORT (see Appendix C ) , which is still another way of
assessing the choice of the child as he perceives each of his
parents, except that PORT as can be seen from the item called
"Test Description:, measures the degree to which a child seeks
psychological closeness with each parent.

The test is essentially a test of seven tasks, which the child
responds to by drawing or filling in figures representing his
mother and his father.

Task 1 (see page 2 of Perception of

Relationships Test) measures the "gut1' feeling created in the
child by each parent.

Task 2 measures the degree to which the

child seeks psychological closeness with each parent.

Task 3

measures the effect of simultaneous consideration of father and
mother.

Tusk 4 measures a "wish" attitude toward the child's

Lduiily.

Task 'o allows for room to tell a more complicated

psychological story, tapping into a sense of initiative.

Task 6

accesses a more conscious layer of the child's personality, since
it measures where the child wants to be.

Task 7 is a slightly

more "wish" oriented yearning of what the child wants.

Ail ot. this is achieved by a Perception of Relationships Test/
ocoLiny Booklet, the cover of which is appended herein as
Appendix C.
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biother's, this examiner considers that the weight of Michael's
PORT

anii Michael's bricklin Perceptual Scales tests add up —

as

one would expect from the scores -- to his father being the
pexson who should be given first consideration as the primary
caietaking parent (PCP).

This examiner lias already stated that he considers Nick Roberts,
111, to be SEVERELY AT RISK for what may be irrevocable mental
health damage should be continue to live with his biological
mother .

The overwhelming nature of the scores on the Bricklin

truly demonstlate how close he is to a very precarious
relationship with his mother, and predict almost certainly that
if

this matriarchal custodial relationship continues much longer,

we wiJJ \ka\zti before us the makings of a child who could carry the
scais toi the rest of. his liie.

The scores are so discrepant as

between the mother and the father for Nick that there is no other
conclusion to be drawn.

.Inasmuch as this examiner has observed the relationship between
the two boys a number of times, in the office and the waiting
i ooiu anct otheiwise, to separate these two would be disastrous to
th«j einol loiitil welJ -being of each chiJd.

Thus, since there is no

JedI discrepancy in the choices of both children, even though the
uJdui child's choices are overwhelmingly for his father, it would
be the recommendation of this examiner that both children be
considered loi immediate primary custody to their father,
12

allowing the mother ample and reasonable visitation and the same
living arrangements which persist or pertain now for Mr. Roberts/
i.e., a continuous month in the summer if she wishes, and
whatever other arrangements have already been in effect.
However, this recommendation is tempered by the fact that in this
examiner's opinion, there should be only minimal contact in the
first yeat of a change of custody so that the boys, especially
Nick, can 'wash out' the severely negaj^vje influinicesl that their
biological mother has had upon the

Elliott D. Landau,
Senior TherapistProfessor Emeritus, Uni^rsity of Utah
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EXHIBIT "C"

SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
ROBERTS NICHOLAS JOHN
PLAINTIFF
VS
ROBERTS MARY ANN

CASE NUMBER 834904535 DA
DATE 01/21/92
HONORABLE PAT B BRIAN
COURT REPORTER BRAD YOUNG
COURT CLERK AAB

DEFENDANT
TYPE OF HEARING:
HEARING
PRESENT: PLAINTIFF DEFENDANT
P. ATTY. HUGHES, ROBERT W
D. ATTY. HUNT, HOLLIS S

THIS MATTER COMES NOW BEFORE THE COURT FOR HEARING,
APPEARANCES AS SHOWN ABOVE. AFTER HEARING ARGUMENT FROM
RESPECTIVE COUNSEL, THE COURT RULES THE FOLLOWING:
1. CHILD SUPPORT IS AWARDED TO THE DEFENDANT IN THE AMOUNT
OF $212 PER MONTH PER CHILD. IT IS TO BE RETROACTIVE TO THE
TIME OF FILING OF COUNTERCLAIM FOR A TOTAL OF $1184. PLAINTIFF
IS TO PAY $50 PER MONTH ON THAT ARREARAGE STARTING FEBURARY 1.
1992.
2. ACCORDING TO THE STATUTE, THE 2 TAX DEDUCTIONS ARE
AWARDED TO THE DEFENDANT (THE CUSTODIAL PARENT).
3. PLAINTIFF IS AWARDED 4 WEEKS OF UNINTERRUPTED VISITATION
IN THE SUMMER. CHILD SUPPORT WILL BE MODIFIED DURING SUCH
VISITATION WITH THE PLAINTIFF.
4. DEFENDANT IS AWARDED 3 WEEKS OF UNINTERRUPTED VISITATION
IN THE SUMMER. DEFENDANT WILL NOTIFY THE PLAINTIFF OF HER
VACATION TIME BY MARCH 10, 1992.
OTHER MATTERS AS READ INTO THE RECORD.

EXHIBIT "D"

w
i*
•V

RLEDMSTBICTCttWT
Third Judicial District

MAR 1 0 1992

HOLLIS S. HUNT - #1587
Attorney for Defendant
'—"
243 East 400 South, Suite 200
Salt Lake City, Utah 84111
Telephone:
(801) 531-0099

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

NICHOLAS JOHN ROBERTS,

|
)
]|

Plaintiff,

ORDER MODIFYING
DECREE OF DIVORCE

\<j}5 3 f t

1

vs.

]
)
]
i
]

MARY ANN ROBERTS (SADLER),
Defendant.

Civil No. D83-4535
Judge Pat Brian

The Hearing of the Defendant upon her Counterclaim
came on regularly for hearing before the Honorable Pat B.
Brian on January 21, 1992.

The Plaintiff was present and

represented by and through his counsel, Robert W. Hughes.
The Defendant was present and represented by and through her
attorney, Hollis S. Hunt.

The Court having heard the

testimony of the parties and respective counsel, reviewed the
exhibits therein, and after having been fully advised in the
premises, and having previously entered its Findings of Fact
and Conclusions of Law;

IT IS HEREBY ORDERED:
1.

MODIFICATION OF DIVORCE DECREE OF MARCH 6, 1984.

The Divorce Decree of March 6, 1984, between the parties and

1

any subsequent hearings and Orders are hereby modified as set
out below.
2.

CHILD CUSTODY.

The care, custody and control of

the minor children:
NAME

DATE OF BIRTH

Nicholas John Roberts, III

November 21, 1978

Michael Kay Roberts

November 22, 1982

shall continue to remain with the Defendant, mother, who
shall have full and sole custody of the minor children,
subject to reasonable visitation rights of the Plaintiff
which are more particularly set out below.
3.

VISITATION.

The following shall constitute a

visitation schedule between the Plaintiff and the Defendant
for the two (2) minor children referred to above in Paragraph
1.

This visitation schedule shall govern visitation between

the Plaintiff and the Defendant and shall be considered to be
the minimal visitation scheduled provided.

The minimum

visitation schedule for the parties is as follows:
(a)

Weekend Visitation.

The Plaintiff shall be

entitled to visitation with the minor children
every other weekend from Friday at 7:00 p.m.,
until Sunday at 7:00 p.m.
(b)

Alternate Weekdays.

On the weeks that the

Plaintiff does not have weekend visitation, the
Plaintiff shall be entitled to an afternoon with
the children based upon a twenty-four (24) hour
notice to the Defendant.

The visitation on the

alternate week-day afternoon shall be from 3:30
p.m. until 8:00 p.m. that evening.

2

(c)

Summer Visitation.

The Plaintiff shall be

entitled to a continuous period of visitation
during the summer months with the minor children
for a period of four (4) weeks.

Defendant shall

be entitled to a continuous period of visitation
with the minor children for a period of three
(3) weeks.

During the continuous period of

visitation by both the Plaintiff and the
Defendant none of the weekend visitation,
alternate weekdays, or holiday visitation shall
be in force or effect.

Such holidays as are

missed by either the Plaintiff or the Defendant
shall be moved to the next scheduled holiday for
which the Summer visitation does not interfere.
The Defendant shall have priority in the
choosing of her three (3) weeks continuous
summer visitation over that of the Plaintiff.
Defendant must notify the Plaintiff by 5:00
p.m., March 10, 1992, of the three (3) week
period of continuous visitation that she
selects.
(d)

Holidays.

Plaintiff and Defendant shall

alternate standard holiday visitation with the
minor children of the parties and shall continue
with the current rotation schedule that is now
in existence between the parties.

Standard

holidays are as follows:
New Years Day
Martin Luther King
President's Day
Easter
Memorial Day

3
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July 4th
July 24th
Labor Day
(e)

Thanksgiving.

The parties shall alternate

Thanksgiving with the one party having the
children until 2:00 p.m., on Thanksgiving, with
the other party having the children from 2:00
p.m. until 8:00 p.m., on Thanksgiving Day, the
parties alternating every other year.

The

rotation schedule shall remain the same as is
currently being utilized by the parties.
(f)

Christmas Vacation.

The non-custodial parent

shall have visitation beginning on Christmas Day
at 1:00 p.m., and continuing through the
remainder of one half (1/2) of the childrens
total Christmas School Vacation.
(g)

Mother's/Father's Day.

Each of the respective

parties shall be entitled to Mother f s Day and
Father's Day irrespective of the visitation
schedule of the parties.

These two (2) days

shall take precedence over other visitation and
the individual parties shall be entitled to have
visitation with the children on that day from
8:00 a.m. to 8: p.m.
(h)

Birthdays.

The Plaintiff and the Defendant

shall both have access to the children on the
birthdays of the respective child to be worked
out between the Plaintiff and Defendant so not
as to interfere with the childrenfs celebration
of their birthday.
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4.

CHILD SUPPORT.

The Plaintiff shall each have a

child support obligation as is set out herein.

The Plaintiff

at the present time is earning a monthly gross salary of
($2,376.00) per month.

The Defendant is earning a gross

monthly salary of ($1,478.00) per month.

Pursuant to the

Uniform Support Guidelines the Plaintiff is required to pay
sixty-two percent (62%) of the child support obligation for
the sum of $212.00 per month for each minor child for a total
payment of ($424.00) per month.

The Defendant is required to

provide thirty-eight percent (38%) of the child support
obligation equal to the sum of ($259.00) per month.

The

total child support obligation owed by the Plaintiff to the
Defendant is the sum of ($424.00) per month.

The child

support shall be paid until each minor child has reached the
age of eighteen (18) and graduated from high school.
(a)

Non-Payment.

In the event of non-payment the

Plaintiff shall be subject to income withholding
pursuant to §62A-401, U.C.A. to insure the
collection of child support stated herein.

The

parties acknowledge that the child support
obligations as are stated herein are pursuant to
Child Support Guidelines, and they further
affirm and swear that the amounts stated herein
are pursuant to those guidelines, and that the
income stated herein is supported by pay stubs
or other information which correctly reflects
both parties income.
(b)

Extended Visitation.

Child support of the non-

custodial parent during periods of extended
visitation with the non-custodial parent shall
be reduced pursuant to §78-45-7.11, U.C.A.
(1953, as amended).
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5. RETROACTIVE CHILD SUPPORT. The increase in child
support from ONE HUNDRED SEVENTY FIVE DOLLARS ($175.00) per
child to TWO HUNDRED TWELVE DOLLARS ($212.00) per child, set
out above in Paragraph 3 shall be retroactive to October 18,
1990, the date of the filing of the Defendant's counterclaim
to the Plaintifffs Petition to Modify the Divorce Decree.
The increase in child support from the past ordered child
support to the currently ordered child support is the sum of
SEVENTY FOUR DOLLARS ($74.00) per month for sixteen (16)
months. The sum of the retroactive child support for which
the Plaintiff is ordered to pay to the Defendant is the sum
Of ONE THOUSAND ONE HUNDRED EIGHTY FOUR DOLLARS ($1,184.00),
which shall be paid at the rate of FIFTY DOLLARS ($50.00) per
month starting on February lf 1992, and the first day of the
month thereafter until paid in full.
6. INCOME TAX DEDUCTIONS. The Defendant shall be
entitled to claim the income tax deductions for the two (2)
minor children for both Federal and State Income taxes
pursuant to the policy of the Uniform Child Support
Guidelines. The Plaintiff shall not be entitled to claim the
two (2) minor children as income tax deductions.
7. ATTORNEY'S FEES AND COSTS. Both parties shall be
required to pay their respective attorney's fees, and costs
with the Plaintiff paying the costs of the Child Custody
Evaluation.
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8.

The parties, as provided by Utah Code Ann, $30-3-10.3,

shall exchange information concerning the health, education, and
welfare of the children, and, where possible, confer before making
decisions concerning any of these areas.

The Defendant shall

provide to the Plaintiff notice of the childrens' school, extracurricular, and sporting activities, including, but not limited to,
the dates and times of parent-teacher conferences, copies of the
childrens' school report cards, notice of any scouting or other
extra-curricular

activities,

and

the

schedule

of

sporting

activities in which the children may participate.
DATED this

/O

day of March, 1992.
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EXHIBIT "E"

IN-nit:

THIRD

SALT LAKE
NICHOLAS JOHN KOUERTS

DISTRICT COURT
COUNTY, STATE OF UTAH
)
)

> CHILD SUPPORT OBLIGATION WORKSHEET
J
(SOLE CUSTOD Y AND PATERNITY)
vs.
MARY

ANN

WITH OVERTIME
Civil No. D 8 3 - 4 5 3 5
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